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policies, and procedures thereunder) prescribed pursu-
ant to paragraph (1) of this subsection. Such report
shall include—

““(A) an explanation of any inconsistency between
standards made applicable by such regulations and
the standards promulgated by the Secretary pursuant
to this chapter;

‘“(B) an account of the extent, substance, and re-
sults of consultations with the Secretary respecting
the prescription and implementation of regulations
by the Administrator; and

“(C) such recommendations for legislation and ad-
ministrative action as the Administrator determines
are necessary and desirable.

“(3) The Administrator of Veterans’ Affairs shall pub-
lish the report required by paragraph (2) in the Federal
Register.”
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§10101. Definitions

For purposes of this chapter:

(1) The term ‘‘Administrator’” means the Ad-
ministrator of the Environmental Protection
Agency.

(2) The term ‘‘affected Indian tribe’’ means
any Indian tribe—

(A) within whose reservation boundaries a
monitored retrievable storage facility, test
and evaluation facility, or a repository for
high-level radioactive waste or spent fuel is
proposed to be located;

(B) whose federally defined possessory or
usage rights to other lands outside of the
reservation’s boundaries arising out of con-
gressionally ratified treaties may be sub-
stantially and adversely affected by the lo-
cating of such a facility: Provided, That the
Secretary of the Interior finds, upon the pe-
tition of the appropriate governmental offi-
cials of the tribe, that such effects are both
substantial and adverse to the tribe;?

(3) The term ‘‘atomic energy defense activ-
ity means any activity of the Secretary per-
formed in whole or in part in carrying out any
of the following functions:

(A) naval reactors development;

(B) weapons activities including defense
inertial confinement fusion;

(C) verification and control technology;

(D) defense nuclear materials production;

(E) defense nuclear waste and materials
by-products management;

(F) defense nuclear materials security and
safeguards and security investigations; and

(G) defense research and development.

(4) The term ‘‘candidate site’” means an
area, within a geologic and hydrologic system,
that is recommended by the Secretary under
section 10132 of this title for site characteriza-
tion, approved by the President under section
10132 of this title for site characterization, or
undergoing site characterization under section
10133 of this title.

(5) The term ‘‘civilian nuclear activity”
means any atomic energy activity other than
an atomic energy defense activity.

(6) The term ‘‘civilian nuclear power reac-
tor” means a civilian nuclear powerplant re-
quired to be licensed under section 2133 or
2134(b) of this title.

(7) The term ‘“‘Commission’ means the Nu-
clear Regulatory Commission.

(8) The term ‘‘Department’ means the De-
partment of Energy.

(9) The term ‘‘disposal” means the emplace-
ment in a repository of high-level radioactive
waste, spent nuclear fuel, or other highly
radioactive material with no foreseeable in-
tent of recovery, whether or not such emplace-
ment permits the recovery of such waste.

(10) The terms ‘‘disposal package’” and
‘“‘package’” mean the primary container that
holds, and is in contact with, solidified high-
level radioactive waste, spent nuclear fuel, or
other radioactive materials, and any over-
packs that are emplaced at a repository.

180 in original. The semicolon probably should be a period.
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(11) The term ‘‘engineered barriers’” means
manmade components of a disposal system de-
signed to prevent the release of radionuclides
into the geologic medium involved. Such term
includes the high-level radioactive waste form,
high-level radioactive waste canisters, and
other materials placed over and around such
canisters.

(12) The term ‘‘high-level radioactive waste”’
means—

(A) the highly radioactive material result-
ing from the reprocessing of spent nuclear
fuel, including liquid waste produced di-
rectly in reprocessing and any solid material
derived from such liquid waste that contains
fission products in sufficient concentrations;
and

(B) other highly radioactive material that
the Commission, consistent with existing
law, determines by rule requires permanent
isolation.

(13) The term ‘“‘Federal agency’’ means any
Executive agency, as defined in section 105 of
title 5.

(14) The term ‘‘Governor’” means the chief
executive officer of a State.

(15) The term ‘‘Indian tribe’” means any In-
dian tribe, band, nation, or other organized
group or community of Indians recognized as
eligible for the services provided to Indians by
the Secretary of the Interior because of their
status as Indians, including any Alaska Native
village, as defined in section 3(c) of the Alaska
Native Claims Settlement Act (43 TU.S.C.
1602(c)).

(16) The term ‘‘low-level radioactive waste”’
means radioactive material that—

(A) is not high-level radioactive waste,
spent nuclear fuel, transuranic waste, or by-
product material as defined in section
2014(e)(2) of this title; and

(B) the Commission, consistent with exist-
ing law, classifies as low-level radioactive
waste.

(17) The term ‘‘Office’” means the Office of
Civilian Radioactive Waste Management es-
tablished in section 102242 of this title.

(18) The term ‘‘repository’” means any sys-
tem licensed by the Commission that is in-
tended to be used for, or may be used for, the
permanent deep geologic disposal of high-level
radioactive waste and spent nuclear fuel,
whether or not such system is designed to per-
mit the recovery, for a limited period during
initial operation, of any materials placed in
such system. Such term includes both surface
and subsurface areas at which high-level
radioactive waste and spent nuclear fuel han-
dling activities are conducted.

(19) The term ‘‘reservation’ means—

(A) any Indian reservation or dependent
Indian community referred to in clause (a)
or (b) of section 1151 of title 18; or

(B) any land selected by an Alaska Native
village or regional corporation under the
provisions of the Alaska Native Claims Set-
tlement Act (43 U.S.C. 1601 et seq.).

(20) The term ‘‘Secretary’” means the Sec-
retary of Energy.

2See References in Text note below.
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(21) The term ‘‘site characterization”
means—

(A) siting research activities with respect
to a test and evaluation facility at a can-
didate site; and

(B) activities, whether in the laboratory or
in the field, undertaken to establish the geo-
logic condition and the ranges of the param-
eters of a candidate site relevant to the loca-
tion of a repository, including borings, sur-
face excavations, excavations of exploratory
shafts, limited subsurface Ilateral exca-
vations and borings, and in situ testing
needed to evaluate the suitability of a can-
didate site for the location of a repository,
but not including preliminary borings and
geophysical testing needed to assess whether
site characterization should be undertaken.

(22) The term ‘‘siting research’” means ac-
tivities, including borings, surface exca-
vations, shaft excavations, subsurface lateral
excavations and borings, and in situ testing,
to determine the suitability of a site for a test
and evaluation facility.

(23) The term ‘‘spent nuclear fuel’’ means
fuel that has been withdrawn from a nuclear
reactor following irradiation, the constituent
elements of which have not been separated by
reprocessing.

(24) The term ‘‘State’ means each of the sev-
eral States, the District of Columbia, the
Commonwealth of Puerto Rico, the Virgin Is-
lands, Guam, American Samoa, the Northern
Mariana Islands, the Trust Territory of the
Pacific Islands, and any other territory or pos-
session of the United States.

(25) The term ‘‘storage’ means retention of
high-level radioactive waste, spent nuclear
fuel, or transuranic waste with the intent to
recover such waste or fuel for subsequent use,
processing, or disposal.

(26) The term ‘‘Storage Fund’” means the In-
terim Storage Fund established in section
10156(c) 3 of this title.

(27) The term ‘‘test and evaluation facility”’
means an at-depth, prototypic, underground
cavity with subsurface lateral excavations ex-
tending from a central shaft that is used for
research and development purposes, including
the development of data and experience for the
safe handling and disposal of solidified high-
level radioactive waste, transuranic waste, or
spent nuclear fuel.

(28) The term ‘‘unit of general local govern-
ment’”’ means any borough, city, county, par-
ish, town, township, village, or other general
purpose political subdivision of a State.

(29) The term ‘““Waste Fund” means the Nu-
clear Waste Fund established in section
10222(c) of this title.

(30) The term ‘‘Yucca Mountain site’’ means
the candidate site in the State of Nevada rec-
ommended by the Secretary to the President
under section 10132(b)(1)(B) of this title on
May 27, 1986.

(31) The term ‘‘affected unit of local govern-
ment’”’ means the unit of local government
with jurisdiction over the site of a repository

3See References in Text note below.



§10102

or a monitored retrievable storage facility.
Such term may, at the discretion of the Sec-
retary, include units of local government that
are contiguous with such unit.

(32) The term ‘‘Negotiator’” means the Nu-
clear Waste Negotiator.

(33) As used in subchapter IV of this chapter,
the term ‘‘Office’’ means the Office of the Nu-
clear Waste Negotiator established under sub-
chapter IV of this chapter.

(34) The term ‘“‘monitored retrievable stor-
age facility’” means the storage facility de-
scribed in section 10161(b)(1) of this title.

(Pub. L. 97-425, §2, Jan. 7, 1983, 96 Stat. 2202; Pub.
L. 100-202, §101(d) [title III, §300], Dec. 22, 1987,
101 Stat. 1329-104, 1329-121; Pub. L. 100-203, title
V, §5002, Dec. 22, 1987, 101 Stat. 1330-227.)

REFERENCES IN TEXT

Section 10224 of this title, referred to in par. (17), was
in the original a reference to section 305 of Pub. L.
97-425, which is classified to section 10225 of this title,
and was translated as section 10224 of this title as the
probable intent of Congress, in view of the Office of Ci-
vilian Radioactive Waste Management being estab-
lished by section 10224 of this title.

The Alaska Native Claims Settlement Act, referred
to in par. (19)(B), is Pub. L. 92-203, Dec. 18, 1971, 85 Stat.
688, as amended, which is classified generally to chap-
ter 33 (§1601 et seq.) of Title 43, Public Lands. For com-
plete classification of this Act to the Code, see Short
Title note set out under section 1601 of Title 43 and
Tables.

Section 10156(c) of this title, referred to in par. (26),
was in the original a reference to section 137(c) of Pub.
L. 97-425, which is classified to section 10157(c) of this
title, and has been translated as section 10156(c) of this
title as the probable intent of Congress, in view of the
Interim Storage Fund being established by section
10156(c) of this title.

AMENDMENTS

1987—Pars. (30) to (34). Pub. L. 100202 and Pub. L.
100-203 amended section identically adding pars. (30) to
(34).

SHORT TITLE OF 1987 AMENDMENT

Section 101(d) [title III] of Pub. L. 100-202 and section
5001 of title V of Pub. L. 100-203 provided that: ‘‘This
subtitle [subtitle A (§§5001-5065) of title V, enacting
sections 10162, 10163, 10164, 10165, 10166, 10167, 10168, 10169,
10172, 10172a, 10173, 10173a, 10173b, 10173c, 10174, 10174a,
10175, 10204, 10241, 10242, 10243, 10244, 10245, 10246, 10247,
10248, 10249, 10250, 10251, 10261, 10262, 10263, 10264, 10265,
10266, 10267, 10268, 10269, and 10270 of this title, amending
this section and sections 10132, 10133, 10134, 10136, 10137,
and 10138 of this title and enacting provisions set out as
a note under section 5841 of this title] may be cited as
the ‘Nuclear Waste Policy Amendments Act of 1987°.”’

SHORT TITLE

Section 1 of Pub. L. 97-425 provided that: ‘“This Act
[enacting this chapter] may be cited as the ‘Nuclear
Waste Policy Act of 1982°.”

TERMINATION OF TRUST TERRITORY OF THE PACIFIC
ISLANDS

For termination of Trust Territory of the Pacific Is-
lands, see note set out preceding section 1681 of Title
48, Territories and Insular Possessions.

NUCLEAR WASTE MANAGEMENT PLAN; REPORT

Pub. L. 102-486, title VIII, §803, Oct. 24, 1992, 106 Stat.
2923, provided that:

‘‘(a) PREPARATION AND SUBMISSION OF REPORT.—The
Secretary of Energy, in consultation with the Nuclear
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Regulatory Commission and the Environmental Pro-
tection Agency, shall prepare and submit to the Con-
gress a report on whether current programs and plans
for management of nuclear waste as mandated by the
Nuclear Waste Policy Act of 1982 (42 U.S.C. 10101 et
seq.) are adequate for management of any additional
volumes or categories of nuclear waste that might be
generated by any new nuclear power plants that might
be constructed and licensed after the date of the enact-
ment of this Act [Oct. 24, 1992]. The Secretary shall pre-
pare the report for submission to the President and the
Congress within 1 year after the date of the enactment
of this Act. The report shall examine any new relevant
issues related to management of spent nuclear fuel and
high-level radioactive waste that might be raised by
the addition of new nuclear-generated electric capac-
ity, including anticipated increased volumes of spent
nuclear fuel or high-level radioactive waste, any need
for additional interim storage capacity prior to final
disposal, transportation of additional volumes of waste,
and any need for additional repositories for deep geo-
logic disposal.

“(b) OPPORTUNITY FOR PUBLIC COMMENT.—In prepara-
tion of the report required under subsection (a), the
Secretary of Energy shall offer members of the public
an opportunity to provide information and comment
and shall solicit the views of the Nuclear Regulatory
Commission, the Environmental Protection Agency,
and other interested parties.

“(c) AUTHORIZATION OF APPROPRIATIONS.—There are
authorized to be appropriated such sums as may be nec-
essary to carry out this section.”

SECTION REFERRED TO IN OTHER SECTIONS

This section is referred to in section 2014 of this title;
title 18 sections 33, 1992; title 49 section 5105.

§10102. Separability

If any provision of this chapter, or the applica-
tion of such provision to any person or circum-
stance, is held invalid, the remainder of this
chapter, or the application of such provision to
persons or circumstances other than those as to
which it is held invalid, shall not be affected
thereby.

(Pub. L. 97425, §3, Jan. 7, 1983, 96 Stat. 2205.)

§10103. Territories and possessions

Nothing in this chapter shall be deemed to re-
peal, modify, or amend the provisions of section
1491 of title 48.

(Pub. L. 97-425, §4, Jan. 7, 1983, 96 Stat. 2205.)

§10104. Ocean disposal

Nothing in this chapter shall be deemed to af-
fect the Marine Protection, Research, and Sanc-
tuaries Act of 1972 (33 U.S.C. 1401 et seq.).

(Pub. L. 97-425, §5, Jan. 7, 1983, 96 Stat. 2205.)
REFERENCES IN TEXT

The Marine Protection, Research, and Sanctuaries
Act of 1972, referred to in text, is Pub. L. 92-532, Oct. 23,
1972, 86 Stat. 1052, as amended, which enacted chapters
32 (§1431 et seq.) and 32A (§1447 et seq.) of Title 16, Con-
servation, and chapters 27 (§1401 et seq.) and 41 (§2801 et
seq.) of Title 33, Navigation and Navigable Waters. For
complete classification of this Act to the Code, see
Short Title note set out under section 1401 of Title 33
and Tables.

§10105. Limitation on spending authority

The authority under this chapter to incur in-
debtedness, or enter into contracts, obligating
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amounts to be expended by the Federal Govern-
ment shall be effective for any fiscal year only
to such extent or in such amounts as are pro-
vided in advance by appropriation Acts.

(Pub. L. 97-425, §6, Jan. 7, 1983, 96 Stat. 2205.)

§10106. Protection of classified national security
information

Nothing in this chapter shall require the re-
lease or disclosure to any person or to the Com-
mission of any classified national security infor-
mation.

(Pub. L. 97425, §7, Jan. 7, 1983, 96 Stat. 2205.)

§10107. Applicability to atomic energy defense
activities

(a) Atomic energy defense activities

Subject to the provisions of subsection (c) of
this section, the provisions of this chapter shall
not apply with respect to any atomic energy de-
fense activity or to any facility used in connec-
tion with any such activity.

(b) Evaluation by President

(1) Not later than 2 years after January 7, 1983,
the President shall evaluate the use of disposal
capacity at one or more repositories to be devel-
oped under part A of subchapter I of this chapter
for the disposal of high-level radioactive waste
resulting from atomic energy defense activities.
Such evaluation shall take into consideration
factors relating to cost efficiency, health and
safety, regulation, transportation, public ac-
ceptability, and national security.

(2) Unless the President finds, after conduct-
ing the evaluation required in paragraph (1),
that the development of a repository for the dis-
posal of high-level radioactive waste resulting
from atomic energy defense activities only is re-
quired, taking into account all of the factors de-
scribed in such subsection, the Secretary shall
proceed promptly with arrangement for the use
of one or more of the repositories to be devel-
oped under part A of subchapter I of this chapter
for the disposal of such waste. Such arrange-
ments shall include the allocation of costs of de-
veloping, constructing, and operating this repos-
itory or repositories. The costs resulting from
permanent disposal of high-level radioactive
waste from atomic energy defense activities
shall be paid by the Federal Government, into
the special account established under section
10222 of this title.

(3) Any repository for the disposal of high-
level radioactive waste resulting from atomic
energy defense activities only shall (A) be sub-
ject to licensing under section 5842 of this title;
and (B) comply with all requirements of the
Commission for the siting, development, con-
struction, and operation of a repository.

(¢) Applicability to certain repositories

The provisions of this chapter shall apply with
respect to any repository not used exclusively
for the disposal of high-level radioactive waste
or spent nuclear fuel resulting from atomic en-
ergy defense activities, research and develop-
ment activities of the Secretary, or both.

(Pub. L. 97-425, §8, Jan. 7, 1983, 96 Stat. 2205.)
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SECTION REFERRED TO IN OTHER SECTIONS

This section is referred to in sections 10121, 10155,
10192 of this title.

§10108. Applicability to transportation

Nothing in this chapter shall be construed to
affect Federal, State, or local laws pertaining to
the transportation of spent nuclear fuel or high-
level radioactive waste.

(Pub. L. 97-425, §9, Jan. 7, 1983, 96 Stat. 2206.)

SUBCHAPTER I—DISPOSAL AND STORAGE
OF HIGH-LEVEL RADIOACTIVE WASTE,
SPENT NUCLEAR FUEL, AND LOW-LEVEL
RADIOACTIVE WASTE

SUBCHAPTER REFERRED TO IN OTHER SECTIONS

This subchapter is referred to in sections 10222, 10225
of this title.

§10121. State and affected Indian tribe participa-
tion in development of proposed repositories
for defense waste

(a) Notification to States and affected Indian
tribes

Notwithstanding the provisions of section
10107 of this title, upon any decision by the Sec-
retary or the President to develop a repository
for the disposal of high-level radioactive waste
or spent nuclear fuel resulting exclusively from
atomic energy defense activities, research and
development activities of the Secretary, or both,
and before proceeding with any site-specific in-
vestigations with respect to such repository, the
Secretary shall notify the Governor and legisla-
ture of the State in which such repository is
proposed to be located, or the governing body of
the affected Indian tribe on whose reservation
such repository is proposed to be located, as the
case may be, of such decision.

(b) Participation of States and affected Indian
tribes

Following the receipt of any notification
under subsection (a) of this section, the State or
Indian tribe involved shall be entitled, with re-
spect to the proposed repository involved, to
rights of participation and consultation iden-
tical to those provided in sections 10135 through
10138 of this title, except that any financial as-
sistance authorized to be provided to such State
or affected Indian tribe under section 10136(c) or
10138(b) of this title shall be made from amounts
appropriated to the Secretary for purposes of
carrying out this section.

(Pub. L. 97-425, title I, §101, Jan. 7, 1983, 96 Stat.
2206.)

PART A—REPOSITORIES FOR DISPOSAL OF HIGH-
LEVEL RADIOACTIVE WASTE AND SPENT NU-
CLEAR FUEL

PART REFERRED TO IN OTHER SECTIONS
This part is referred to in sections 10107, 10175 of this
title.
§10131. Findings and purposes

(a) The Congress finds that—

(1) radioactive waste creates potential risks
and requires safe and environmentally accept-
able methods of disposal;
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(2) a national problem has been created by
the accumulation of (A) spent nuclear fuel
from nuclear reactors; and (B) radioactive
waste from (i) reprocessing of spent nuclear
fuel; (ii) activities related to medical research,
diagnosis, and treatment; and (iii) other
sources;

(3) Federal efforts during the past 30 years to
devise a permanent solution to the problems
of civilian radioactive waste disposal have not
been adequate;

(4) while the Federal Government has the re-
sponsibility to provide for the permanent dis-
posal of high-level radioactive waste and such
spent nuclear fuel as may be disposed of in
order to protect the public health and safety
and the environment, the costs of such dis-
posal should be the responsibility of the gen-
erators and owners of such waste and spent
fuel;

() the generators and owners of high-level
radioactive waste and spent nuclear fuel have
the primary responsibility to provide for, and
the responsibility to pay the costs of, the in-
terim storage of such waste and spent fuel
until such waste and spent fuel is accepted by
the Secretary of Energy in accordance with
the provisions of this chapter;

(6) State and public participation in the
planning and development of repositories is es-
sential in order to promote public confidence
in the safety of disposal of such waste and
spent fuel; and

(7) high-level radioactive waste and spent
nuclear fuel have become major subjects of
public concern, and appropriate precautions
must be taken to ensure that such waste and
spent fuel do not adversely affect the public
health and safety and the environment for this
or future generations.

(b) The purposes of this part are—

(1) to establish a schedule for the siting, con-
struction, and operation of repositories that
will provide a reasonable assurance that the
public and the environment will be adequately
protected from the hazards posed by high-level
radioactive waste and such spent nuclear fuel
as may be disposed of in a repository;

(2) to establish the Federal responsibility,
and a definite Federal policy, for the disposal
of such waste and spent fuel;

(3) to define the relationship between the
Federal Government and the State govern-
ments with respect to the disposal of such
waste and spent fuel; and

(4) to establish a Nuclear Waste Fund, com-
posed of payments made by the generators and
owners of such waste and spent fuel, that will
ensure that the costs of carrying out activities
relating to the disposal of such waste and
spent fuel will be borne by the persons respon-
sible for generating such waste and spent fuel.

(Pub. L. 97-425, title I, §111, Jan. 7, 1983, 96 Stat.

2207.)

§10132. Recommendation of candidate sites for
site characterization

(a) Guidelines

Not later than 180 days after January 7, 1983,
the Secretary, following consultation with the
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Council on Environmental Quality, the Adminis-
trator of the Environmental Protection Agency,
the Director of the United States Geological
Survey, and interested Governors, and the con-
currence of the Commission shall issue general
guidelines for the recommendation of sites for
repositories. Such guidelines shall specify de-
tailed geologic considerations that shall be pri-
mary criteria for the selection of sites in var-
ious geologic media. Such guidelines shall speci-
fy factors that qualify or disqualify any site
from development as a repository, including fac-
tors pertaining to the location of valuable natu-
ral resources, hydrology, geophysics, seismic ac-
tivity, and atomic energy defense activities,
proximity to water supplies, proximity to popu-
lations, the effect upon the rights of users of
water, and proximity to components of the Na-
tional Park System, the National Wildlife Ref-
uge System, the National Wild and Scenic Riv-
ers System, the National Wilderness Preserva-
tion System, or National Forest Lands. Such
guidelines shall take into consideration the
proximity to sites where high-level radioactive
waste and spent nuclear fuel is generated or
temporarily stored and the transportation and
safety factors involved in moving such waste to
a repository. Such guidelines shall specify popu-
lation factors that will disqualify any site from
development as a repository if any surface facil-
ity of such repository would be located (1) in a
highly populated area; or (2) adjacent to an area
1 mile by 1 mile having a population of not less
than 1,000 individuals. Such guidelines also shall
require the Secretary to consider the cost and
impact of transporting to the repository site the
solidified high-level radioactive waste and spent
fuel to be disposed of in the repository and the
advantages of regional distribution in the siting
of repositories. Such guidelines shall require the
Secretary to consider the various geologic
media in which sites for repositories may be lo-
cated and, to the extent practicable, to rec-
ommend sites in different geologic media. The
Secretary shall use guidelines established under
this subsection in considering candidate sites
for recommendation under subsection (b) of this
section. The Secretary may revise such guide-
lines from time to time, consistent with the pro-
visions of this subsection.

(b) Recommendation by Secretary to President

(1)(A) Following the issuance of guidelines
under subsection (a) of this section and con-
sultation with the Governors of affected States,
the Secretary shall nominate at least 5 sites
that he determines suitable for site character-
ization for selection of the first repository site.

(B) Subsequent to such nomination, the Sec-
retary shall recommend to the President 3 of the
nominated sites not later than January 1, 1985
for characterization as candidate sites.

(C) Such recommendations under subpara-
graph (B) shall be consistent with the provisions
of section 10225 of this title.

(D) Each nomination of a site under this sub-
section shall be accompanied by an environ-
mental assessment, which shall include a de-
tailed statement of the basis for such recom-
mendation and of the probable impacts of the
site characterization activities planned for such
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site, and a discussion of alternative activities
relating to site characterization that may be
undertaken to avoid such impacts. Such envi-
ronmental assessment shall include—

(i) an evaluation by the Secretary as to
whether such site is suitable for site charac-
terization under the guidelines established
under subsection (a) of this section;

(ii) an evaluation by the Secretary as to
whether such site is suitable for development
as a repository under each such guideline that
does not require site characterization as a pre-
requisite for application of such guideline;

(iii) an evaluation by the Secretary of the ef-
fects of the site characterization activities at
such site on the public health and safety and
the environment;

(iv) a reasonable comparative evaluation by
the Secretary of such site with other sites and
locations that have been considered;

(v) a description of the decision process by
which such site was recommended; and

(vi) an assessment of the regional and local
impacts of locating the proposed repository at
such site.

(E)(i)! The issuance of any environmental as-
sessment under this paragraph shall be consid-
ered to be a final agency action subject to judi-
cial review in accordance with the provisions of
chapter 7 of title 5 and section 10139 of this title.
Such judicial review shall be limited to the suf-
ficiency of such environmental assessment with
respect to the items described in clauses (i)
through (vi) of subparagraph (E).

(F) Each environmental assessment prepared
under this paragraph shall be made available to
the public.

(G) Before nominating a site, the Secretary
shall notify the Governor and legislature of the
State in which such site is located, or the gov-
erning body of the affected Indian tribe where
such site is located, as the case may be, of such
nomination and the basis for such nomination.

(2) Before nominating any site the Secretary
shall hold public hearings in the vicinity of such
site to inform the residents of the area in which
such site is located of the proposed nomination
of such site and to receive their comments. At
such hearings, the Secretary shall also solicit
and receive any recommendations of such resi-
dents with respect to issues that should be ad-
dressed in the environmental assessment de-
scribed in paragraph (1) and the site character-
ization plan described in section 10133(b)(1) of
this title.

(3) In evaluating the sites nominated under
this section prior to any decision to recommend
a site as a candidate site, the Secretary shall
use available geophysical, geologic, geochemical
and hydrologic, and other information and shall
not conduct any preliminary borings or exca-
vations at a site unless (i) such preliminary bor-
ing or excavation activities were in progress on
January 7, 1983, or (ii) the Secretary certifies
that such available information from other
sources, in the absence of preliminary borings or
excavations, will not be adequate to satisfy ap-
plicable requirements of this chapter or any

180 in original. There is no cl. (ii).
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other law: Provided, That preliminary borings or

excavations under this section shall not exceed

a diameter of 6 inches.

(c) Presidential review of recommended can-
didate sites

(1) The President shall review each candidate
site recommendation made by the Secretary
under subsection (b) of this section. Not later
than 60 days after the submission by the Sec-
retary of a recommendation of a candidate site,
the President, in his discretion, may either ap-
prove or disapprove such candidate site, and
shall transmit any such decision to the Sec-
retary and to either the Governor and legisla-
ture of the State in which such candidate site is
located, or the governing body of the affected
Indian tribe where such candidate site is lo-
cated, as the case may be. If, during such 60-day
period, the President fails to approve or dis-
approve such candidate site, or fails to invoke
his authority under paragraph (2) to delay his
decision, such candidate site shall be considered
to be approved, and the Secretary shall notify
such Governor and legislature, or governing
body of the affected Indian tribe, of the approval
of such candidate site by reason of the inaction
of the President.

(2) The President may delay for not more than
6 months his decision under paragraph (1) to ap-
prove or disapprove a candidate site, upon deter-
mining that the information provided with the
recommendation of the Secretary is insufficient
to permit a decision within the 60-day period re-
ferred to in paragraph (1). The President may in-
voke his authority under this paragraph by sub-
mitting written notice to the Congress, within
such 60-day period, of his intent to invoke such
authority. If the President invokes such author-
ity, but fails to approve or disapprove the can-
didate site involved by the end of such 6-month
period, such candidate site shall be considered
to be approved, and the Secretary shall notify
such Governor and legislature, or governing
body of the affected Indian tribe, of the approval
of such candidate site by reason of the inaction
of the President.

(d) Preliminary activities

Except as otherwise provided in this section,
each activity of the President or the Secretary
under this section shall be considered to be a
preliminary decisionmaking activity. No such
activity shall require the preparation of an envi-
ronmental impact statement under section
102(2)(C) of the National Environmental Policy
Act of 1969 (42 U.S.C. 4332(2)(C)), or to require
any environmental review under subparagraph
(E) or (F) of section 102(2) of such Act.

(Pub. L. 97425, title I, §112, Jan. 7, 1983, 96 Stat.
2208; Pub. L. 100-202, §101(d) [title III, §300], Dec.
22, 1987, 101 Stat. 1329-104, 1329-121; Pub. L.
100-203, title V, §5011(b)-(d), Dec. 22, 1987, 101
Stat. 1330-228; Pub. L. 102-154, title I, Nov. 13,
1991, 105 Stat. 1000.)

AMENDMENTS

1987—Subsec. (b)(1)(C) to (H). Pub. L. 100-202 and Pub.
L. 100-203, §5011(b), amended par. (1) identically, redes-
ignating subpars. (D) to (H) as (C) to (G), respectively,
in subpar. (C) substituting ‘‘subparagraph (B)”’ for
‘‘subparagraphs (B) and (C)”’, and striking out former
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subpar. (C) which read as follows: ‘“‘Not later than July
1, 1989, the Secretary shall nominate 5 sites, which
shall include at least 3 additional sites not nominated
under subparagraph (A), and recommend by such date
to the President from such 5 nominated sites 3 can-
didate sites the Secretary determines suitable for site
characterization for selection of the second repository.
The Secretary may not nominate any site previously
nominated under subparagraph (A), that was not rec-
ommended as a candidate site under subparagraph (B).”’

Subsec. (d). Pub. L. 100-202 and Pub. L. 100-203,
§5011(c), amended section identically, redesignating
subsec. (e) as (d) and striking out former subsec (d)
which read as follows: ‘‘After the required recom-
mendation of candidate sites under subsection (b) of
this section, the Secretary may continue, as he deter-
mines necessary, to identify and study other sites to
determine their suitability for recommendation for site
characterization, in accordance with the procedures de-
scribed in this section.”

Subsec. (e). Pub. L. 100202 and Pub. L. 100-203,
§5011(d), which contained identical amendments direct-
ing that subsec. (f) be struck out and all subsequent
subsections be redesignated accordingly, was executed
by striking out subsec. (e) as the probable intent of
Congress because of the redesignation of former subsec.
(f) as (e) by Pub. L. 100-202 and Pub. L. 100-203, §5011(c),
and the absence of any subsections subsequent to
former subsec. (f). Subsec. (e) read as follows: ‘‘Nothing
in this section may be construed as prohibiting the
Secretary from continuing ongoing or presently
planned site characterization at any site on Depart-
ment of Energy land for which the location of the prin-
cipal borehole has been approved by the Secretary by
August 1, 1982, except that (1) the environmental as-
sessment described in subsection (b)(1) of this section
shall be prepared and made available to the public be-
fore proceeding to sink shafts at any such site; and (2)
the Secretary shall not continue site characterization
at any such site unless such site is among the can-
didate sites recommended by the Secretary under the
first sentence of subsection (b) of this section for site
characterization and approved by the President under
subsection (c) of this section; and (3) the Secretary
shall conduct public hearings under section 10133(b)(2)
of this title and comply with requirements under sec-
tion 10137 of this title within one year of January 7,
1983.”

Pub. L. 100-202 and Pub. L. 100-203, §5011(c), amended
section identically, redesignating subsec. (f) as (e).
Former subsec. (e) redesignated (d).

Subsec. (f). Pub. L. 100-202 and Pub. L. 100-203,
§5011(c), amended section identically, redesignating
subsec. (f) as (e).

CHANGE OF NAME

“United States Geological Survey’ substituted for
““Geological Survey’ in subsec. (a) pursuant to provi-
sion of title I of Pub. L. 102-154, set out as a note under
section 31 of Title 43, Public Lands.

DELEGATION OF NOTIFICATION FUNCTION

Letter of the President of the United States, dated
May 28, 1986, 51 F.R. 19531, provided:

Letter to the Honorable John S. Herrington, Sec-
retary of Energy
Dear Mr. Secretary:

You are hereby authorized to perform the notifica-
tion function vested in the President pursuant to Sec-
tion 112(c)(1) of the Nuclear Waste Policy Act of 1982, 42
U.S.C. §10132(c)(D).

This document shall be published in the Federal Reg-
ister.

Sincerely,
RONALD REAGAN.

SECTION REFERRED TO IN OTHER SECTIONS

This section is referred to in sections 10101, 10133,
10137, 10138, 10139, 10161, 10172a, 10221 of this title.
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§10133. Site characterization
(a) In general

The Secretary shall carry out, in accordance
with the provisions of this section, appropriate
site characterization activities at the Yucca
Mountain site. The Secretary shall consider
fully the comments received under subsection
(b)(2) of this section and section 10132(b)(2) of
this title and shall, to the maximum extent
practicable and in consultation with the Gov-
ernor of the State of Nevada, conduct site char-
acterization activities in a manner that mini-
mizes any significant adverse environmental im-
pacts identified in such comments or in the en-
vironmental assessment submitted under sub-
section (b)(1) of this section.

(b) Commission and States

(1) Before proceeding to sink shafts at the
Yucca Mountain site, the Secretary shall submit
for such candidate site to the Commission and
to the Governor or legislature of the State of
Nevada, for their review and comment—

(A) a general plan for site characterization
activities to be conducted at such candidate
site, which plan shall include—

(i) a description of such candidate site;

(ii) a description of such site characteriza-
tion activities, including the following: the
extent of planned excavations, plans for any
onsite testing with radioactive or nonradio-
active material, plans for any investigation
activities that may affect the capability of
such candidate site to isolate high-level
radioactive waste and spent nuclear fuel,
and plans to control any adverse, safety-re-
lated impacts from such site characteriza-
tion activities;

(iii) plans for the decontamination and de-
commissioning of such candidate site, and
for the mitigation of any significant adverse
environmental impacts caused by site char-
acterization activities if it is determined un-
suitable for application for a construction
authorization for a repository;

(iv) criteria to be used to determine the
suitability of such candidate site for the lo-
cation of a repository, developed pursuant to
section 10132(a) of this title; and

(v) any other information required by the
Commission;

(B) a description of the possible form or
packaging for the high-level radioactive waste
and spent nuclear fuel to be emplaced in such
repository, a description, to the extent prac-
ticable, of the relationship between such waste
form or packaging and the geologic medium of
such site, and a description of the activities
being conducted by the Secretary with respect
to such possible waste form or packaging or
such relationship; and

(C) a conceptual repository design that
takes into account likely site-specific require-
ments.

(2) Before proceeding to sink shafts at the
Yucca Mountain site, the Secretary shall (A)
make available to the public the site character-
ization plan described in paragraph (1); and (B)
hold public hearings in the vicinity of such can-
didate site to inform the residents of the area in
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which such candidate site is located of such
plan, and to receive their comments.

(3) During the conduct of site characterization
activities at the Yucca Mountain site, the Sec-
retary shall report not less than once every 6
months to the Commission and to the Governor
and legislature of the State of Nevada, on the
nature and extent of such activities and the in-
formation developed from such activities.

(c) Restrictions

(1) The Secretary may conduct at the Yucca
Mountain site only such site characterization
activities as the Secretary considers necessary
to provide the data required for evaluation of
the suitability of such site for an application to
be submitted to the Commission for a construc-
tion authorization for a repository at such site,
and for compliance with the National Environ-
mental Policy Act of 1969 (42 U.S.C. 4321 et seq.).

(2) In conducting site characterization activi-
ties—

(A) the Secretary may not use any radio-
active material at a site unless the Commis-
sion concurs that such use is necessary to pro-
vide data for the preparation of the required
environmental reports and an application for a
construction authorization for a repository at
such site; and

(B) if any radioactive material is used at a
site—

(i) the Secretary shall use the minimum
quantity necessary to determine the suit-
ability of such site for a repository, but in
no event more than the curie equivalent of
10 metric tons of spent nuclear fuel; and

(ii) such radioactive material shall be fully
retrievable.

(3) If the Secretary at any time determines the
Yucca Mountain site to be unsuitable for devel-
opment as a repository, the Secretary shall—

(A) terminate all site characterization ac-
tivities at such site;

(B) notify the Congress, the Governor and
legislature of Nevada of such termination and
the reasons for such termination;

(C) remove any high-level radioactive waste,
spent nuclear fuel, or other radioactive mate-
rials at or in such site as promptly as prac-
ticable;

(D) take reasonable and necessary steps to
reclaim the site and to mitigate any signifi-
cant adverse environmental impacts caused by
site characterization activities at such site;

(E) suspend all future benefits payments
under part F of this subchapter with respect to
such site; and

(F) report to Congress not later than 6
months after such determination the Sec-
retary’s recommendations for further action
to assure the safe, permanent disposal of spent
nuclear fuel and high-level radioactive waste,
including the need for new legislative author-
ity.

(d) Preliminary activities

Each activity of the Secretary under this sec-
tion that is in compliance with the provisions of
subsection (c) of this section shall be considered
a preliminary decisionmaking activity. No such
activity shall require the preparation of an envi-
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ronmental impact statement under section
102(2)(C) of the National Environmental Policy
Act of 1969 (42 U.S.C. 4332(2)(C)), or tol require
any environmental review under subparagraph
(E) or (F') of section 102(2) of such Act.

(Pub. L. 97-425, title I, §113, Jan. 7, 1983, 96 Stat.
2211; Pub. L. 100-202, §101(d) [title III, §300], Dec.
22, 1987, 101 Stat. 1329-104, 1329-121; Pub. L.
100-203, title V, §5011(e)-(g), Dec. 22, 1987, 101
Stat. 1330-228.)

REFERENCES IN TEXT

The National Environmental Policy Act of 1969, re-
ferred to in subsec. (¢)(1), is Pub. L. 91-190, Jan. 1, 1970,
83 Stat. 852, as amended, which is classified generally
to chapter 55 (§4321 et seq.) of this title. For complete
classification of this Act to the Code, see Short Title
note set out under section 4321 of this title and Tables.

AMENDMENTS

1987—Subsec. (a). Pub. L. 100-202 and Pub. L. 100-203,
§5011(e)(2), which contained identical amendments di-
recting that ‘“‘at the Yucca Mountain site’” be sub-
stituted for ‘‘beginning’ and all that follows through
‘‘geological media’’, were executed by substituting ‘‘at
the Yucca Mountain site’ for ‘‘beginning with the can-
didate sites that have been approved under section
10132 of this title and are located in various geologic
media’ as the probable intent of Congress.

Pub. L. 100202 and Pub. L. 100-203, §5011(e)(1), amend-
ed subsec. (a) identically, substituting ‘‘State of Ne-
vada’ for ‘‘State involved or the governing body of the
affected Indian tribe involved’.

Subsec. (b)(1). Pub. L. 100202 and Pub. L. 100-203,
§5011(f)(1), amended par. (1) identically, substituting
‘‘the Yucca Mountain site” for ‘‘any candidate site”
and ‘‘the Governor or legislature of the State of Ne-
vada’ for ‘“‘either the Governor and legislature of the
State in which such candidate site is located, or the
governing body of the affected Indian tribe on whose
reservation such candidate site is located, as the case
may be’’.

Subsec. (b)(2). Pub. L. 100202 and Pub. L. 100-203,
§5011(f)(2), amended par. (2) identically, substituting
‘‘the Yucca Mountain site” for ‘‘any candidate site’’.

Subsec. (b)(3). Pub. L. 100202 and Pub. L. 100-203,
§5011(f)(3), amended par. (3) identically, substituting
‘‘the Yucca Mountain site’” for ‘‘a candidate site”’,
striking ‘‘either’’ before ‘‘the Governor’’, and substitut-
ing ‘“‘the State of Nevada’ for ‘‘the State in which such
candidate site is located, or the governing body of the
affected Indian tribe where such candidate site is lo-
cated, as the case may be”’.

Subsec. (¢)(1). Pub. L. 100-202 and Pub. L. 100-203,
§5011(g)(1), amended par. (1) identically, substituting
‘‘the Yucca Mountain site” for ‘“‘any candidate site”’,
‘‘suitability of such site’ for ‘‘suitability of such can-
didate site’’, and ‘‘repository at such site’’ for ‘‘reposi-
tory at such candidate site”’.

Subsec. (¢)(2). Pub. L. 100-202 and Pub. L. 100-203,
§5011(g)(2), amended par. (2) identically, striking out
‘‘candidate’ before ‘‘site’” in two places in subpar. (A)
and in two places in subpar. (B).

Subsec. (¢)(3), (4). Pub. L. 100-202 and Pub. L. 100-203,
§5011(2)(3), amended subsec. (¢) identically, adding par.
(3) and striking out former pars. (3) and (4) which read
as follows:

““(3) If site characterization activities are terminated
at a candidate site for any reason, the Secretary shall
(A) notify the Congress, the Governors and legislatures
of all States in which candidate sites are located, and
the governing bodies of all affected Indian tribes where
candidate sites are located, of such termination and the
reasons for such termination; and (B) remove any high-
level radioactive waste, spent nuclear fuel, or other

180 in original. The word ‘‘to’” probably should not appear.
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radioactive materials at or in such candidate site as
promptly as practicable.

‘“(4) If a site is determined to be unsuitable for appli-
cation for a construction authorization for a reposi-
tory, the Secretary shall take reasonable and necessary
steps to reclaim the site and to mitigate any signifi-
cant adverse environmental impacts caused by site
characterization activities.”

SECTION REFERRED TO IN OTHER SECTIONS

This section is referred to in sections 10101, 10132,
10134, 10136, 10244, 10245 of this title.

§10134. Site approval and construction author-
ization

(a) Hearings and Presidential recommendation

(1) The Secretary shall hold public hearings in
the vicinity of the Yucca Mountain site, for the
purposes of informing the residents of the area
of such consideration and receiving their com-
ments regarding the possible recommendation of
such site. If, upon completion of such hearings
and completion of site characterization activi-
ties at the Yucca Mountain site, under section
10133 of this title, the Secretary decides to rec-
ommend approval of such site to the President,
the Secretary shall notify the Governor and leg-
islature of the State of Nevada, of such decision.
No sooner than the expiration of the 30-day pe-
riod following such notification, the Secretary
shall submit to the President a recommendation
that the President approve such site for the de-
velopment of a repository. Any such recom-
mendation by the Secretary shall be based on
the record of information developed by the Sec-
retary under section 10133 of this title and this
section, including the information described in
subparagraph (A) through subparagraph (G). To-
gether with any recommendation of a site under
this paragraph, the Secretary shall make avail-
able to the public, and submit to the President,
a comprehensive statement of the basis of such
recommendation, including the following:

(A) a description of the proposed repository,
including preliminary engineering specifica-
tions for the facility;

(B) a description of the waste form or pack-
aging proposed for use at such repository, and
an explanation of the relationship between
such waste form or packaging and the geologic
medium of such site;

(C) a discussion of data, obtained in site
characterization activities, relating to the
safety of such site;

(D) a final environmental impact statement
prepared for the Yucca Mountain site pursuant
to subsection (f) of this section and the Na-
tional Environmental Policy Act of 1969 (42
U.S.C. 4321 et seq.), together with comments
made concerning such environmental impact
statement by the Secretary of the Interior,
the Council on Environmental Quality, the
Administrator, and the Commission, except
that the Secretary shall not be required in any
such environmental impact statement to con-
sider the need for a repository, the alter-
natives to geological disposal, or alternative
sites to the Yucca Mountain site;

(E) preliminary comments of the Commis-
sion concerning the extent to which the at-
depth site characterization analysis and the
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waste form proposal for such site seem to be
sufficient for inclusion in any application to
be submitted by the Secretary for licensing of
such site as a repository;

(F) the views and comments of the Governor
and legislature of any State, or the governing
body of any affected Indian tribe, as deter-
mined by the Secretary, together with the re-
sponse of the Secretary to such views;

(G) such other information as the Secretary
considers appropriate; and

(H) any impact report submitted under sec-
tion 10136(c)(2)(B) of this title by the State of
Nevada.

(2)(A) If, after recommendation by the Sec-
retary, the President considers the Yucca Moun-
tain site qualified for application for a construc-
tion authorization for a repository, the Presi-
dent shall submit a recommendation of such site
to Congress.

(B) The President shall submit with such rec-
ommendation a copy of the statement for such
site prepared by the Secretary under paragraph
@.

(3)(A) The President may not recommend the
approval of the Yucca Mountain site unless the
Secretary has recommended to the President
under paragraph (1) approval of such site and
has submitted to the President a statement for
such site as required under such paragraph.

(B) No recommendation of a site by the Presi-
dent under this subsection shall require the
preparation of an environmental impact state-
ment under section 102(2)(C) of the National En-
vironmental Policy Act of 1969 (42 TU.S.C.
4332(2)(C)), or tol require any environmental re-
view under subparagraph (E) or (F) of section
102(2) of such Act.

(b) Submission of application

If the President recommends to the Congress
the Yucca Mountain site under subsection (a) of
this section and the site designation is per-
mitted to take effect under section 10135 of this
title, the Secretary shall submit to the Commis-
sion an application for a construction authoriza-
tion for a repository at such site not later than
90 days after the date on which the recom-
mendation of the site designation is effective
under such section and shall provide to the Gov-
ernor and legislature of the State of Nevada a
copy of such application.

(c) Status report on application

Not later than 1 year after the date on which
an application for a construction authorization
is submitted under subsection (b) of this section,
and annually thereafter until the date on which
such authorization is granted, the Commission
shall submit a report to the Congress describing
the proceedings undertaken through the date of
such report with regard to such application, in-
cluding a description of—

(1) any major unresolved safety issues, and
the explanation of the Secretary with respect
to design and operation plans for resolving
such issues;

(2) any matters of contention regarding such
application; and

180 in original. The word “‘to’” probably should not appear.
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(3) any Commission actions regarding the
granting or denial of such authorization.

(d) Commission action

The Commission shall consider an application
for a construction authorization for all or part
of a repository in accordance with the laws ap-
plicable to such applications, except that the
Commission shall issue a final decision approv-
ing or disapproving the issuance of a construc-
tion authorization not later than the expiration
of 3 years after the date of the submission of
such application, except that the Commission
may extend such deadline by not more than 12
months if, not less than 30 days before such
deadline, the Commission complies with the re-
porting requirements established in subsection
(e)(2) of this section. The Commission decision
approving the first such application shall pro-
hibit the emplacement in the first repository of
a quantity of spent fuel containing in excess of
70,000 metric tons of heavy metal or a quantity
of solidified high-level radioactive waste result-
ing from the reprocessing of such a quantity of
spent fuel until such time as a second repository
is in operation. In the event that a monitored
retrievable storage facility, approved pursuant
to part C of this subchapter, shall be located, or
is planned to be located, within 50 miles of the
first repository, then the Commission decision
approving the first such application shall pro-
hibit the emplacement of a quantity of spent
fuel containing in excess of 70,000 metric tons of
heavy metal or a quantity of solidified high-
level radioactive waste resulting from the re-
processing of spent fuel in both the repository
and monitored retrievable storage facility until
such time as a second repository is in operation.
(e) Project decision schedule

(1) The Secretary shall prepare and update, as
appropriate, in cooperation with all affected
Federal agencies, a project decision schedule
that portrays the optimum way to attain the op-
eration of the repository, within the time peri-
ods specified in this part. Such schedule shall in-
clude a description of objectives and a sequence
of deadlines for all Federal agencies required to
take action, including an identification of the
activities in which a delay in the start, or com-
pletion, of such activities will cause a delay in
beginning repository operation.

(2) Any Federal agency that determines that it
cannot comply with any deadline in the project
decision schedule, or fails to so comply, shall
submit to the Secretary and to the Congress a
written report explaining the reason for its fail-
ure or expected failure to meet such deadline,
the reason why such agency could not reach an
agreement with the Secretary, the estimated
time for completion of the activity or activities
involved, the associated effect on its other dead-
lines in the project decision schedule, and any
recommendations it may have or actions it in-
tends to take regarding any improvements in its
operation or organization, or changes to its stat-
utory directives or authority, so that it will be
able to mitigate the delay involved. The Sec-
retary, within 30 days after receiving any such
report, shall file with the Congress his response
to such report, including the reasons why the
Secretary could not amend the project decision
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schedule to accommodate the Federal agency in-
volved.

(f) Environmental impact statement

(1) Any recommendation made by the Sec-
retary under this section shall be considered a
major Federal action significantly affecting the
quality of the human environment for purposes
of the National Environmental Policy Act of
1969 (42 U.S.C. 4321 et seq.). A final environ-
mental impact statement prepared by the Sec-
retary under such Act shall accompany any rec-
ommendation to the President to approve a site
for a repository.

(2) With respect to the requirements imposed
by the National Environmental Policy Act of
1969 (42 U.S.C. 4321 et seq.), compliance with the
procedures and requirements of this chapter
shall be deemed adequate consideration of the
need for a repository, the time of the initial
availability of a repository, and all alternatives
to the isolation of high-level radioactive waste
and spent nuclear fuel in a repository.

(3) For purposes of complying with the re-
quirements of the National Environmental Pol-
icy Act of 1969 (42 U.S.C. 4321 et seq.) and this
section, the Secretary need not consider alter-
nate sites to the Yucca Mountain site for the re-
pository to be developed under this part.

(4) Any environmental impact statement pre-
pared in connection with a repository proposed
to be constructed by the Secretary under this
part shall, to the extent practicable, be adopted
by the Commission in connection with the issu-
ance by the Commission of a construction au-
thorization and license for such repository. To
the extent such statement is adopted by the
Commission, such adoption shall be deemed to
also satisfy the responsibilities of the Commis-
sion under the National Environmental Policy
Act of 1969 (42 U.S.C. 4321 et seq.) and no further
consideration shall be required, except that
nothing in this subsection shall affect any inde-
pendent responsibilities of the Commission to
protect the public health and safety under the
Atomic Energy Act of 1954 (42 U.S.C. 2011 et
seq.).

(5) Nothing in this chapter shall be construed
to amend or otherwise detract from the licens-
ing requirements of the Nuclear Regulatory
Commission established in title II of the Energy
Reorganization Act of 1974 (42 U.S.C. 5841 et
seq.).

(6) In any such statement prepared with re-
spect to the repository to be constructed under
this part, the Nuclear Regulatory Commission
need not consider the need for a repository, the
time of initial availability of a repository, alter-
nate sites to the Yucca Mountain site, or non-
geologic alternatives to such site.

(Pub. L. 97-425, title I, §114, Jan. 7, 1983, 96 Stat.
2213; Pub. L. 100-202, §101(d) [title III, §300], Dec.
22, 1987, 101 Stat. 1329-104, 1329-121; Pub. L.
100-203, title V, §5011(h)-(I), Dec. 22, 1987, 101
Stat. 1330-229, 1330-230.)

REFERENCES IN TEXT

The National Environmental Policy Act of 1969, re-
ferred to in subsecs. (a)(1)(D) and (f), is Pub. L. 91-190,
Jan. 1, 1970, 83 Stat. 852, as amended, which is classified
generally to chapter 55 (§4321 et seq.) of this title. For
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complete classification of this Act to the Code, see
Short Title note set out under section 4321 of this title
and Tables.

The Atomic Energy Act of 1954, referred to in subsec.
(H(4), is act Aug. 30, 1954, ch. 1073, 68 Stat. 921, as
amended, which is classified generally to chapter 23
(§2011 et seq.) of this title. For complete classification
of this Act to the Code, see Short Title note set out
under section 2011 of this title and Tables.

The Energy Reorganization Act of 1974, referred to in
subsec. (£)(6), is Pub. L. 93-438, Oct. 11, 1974, 88 Stat.
1233, as amended. Title II of the Energy Reorganization
Act of 1974 is classified generally to subchapter II (§5841
et seq.) of chapter 73 of this title. For complete classi-
fication of this Act to the Code, see Short Title note
set out under section 5801 of this title and Tables.

AMENDMENTS

1987—Subsec. (a)(1). Pub. L. 100202 and Pub. L.
100203, §5011(h)(1)(A)—~(E), amended par. (1) identically,
in introductory provisions substituting ‘‘vicinity of the
Yucca Mountain site’ for ‘‘vicinity of each site under
consideration for recommendation to the President
under this paragraph as a site for the development of a
repository’’, striking out ‘‘in which such site is lo-
cated” after ‘‘residents of the area’’, substituting ‘‘ac-
tivities at the Yucca Mountain site’’ for ‘‘activities at
not less than 3 candidate sites for the first proposed re-
pository, or from all of the characterized sites for the
development of subsequent respositories’ [sic] and ‘‘of
Nevada’ for ‘‘in which such site is located, or the gov-
erning body of the affected Indian tribe where such site
is located, as the case may be’’, and struck out before
last sentence ‘“‘In making site recommendations and
approvals subsequent to the first site recommendation,
the Secretary and the President, respectively, shall
also consider the need for regional distribution of re-
positories and the need to minimize, to the extent prac-
ticable, the impacts and cost of transporting spent fuel
and solidified high-level radioactive waste.”

Subsec. (a)(1)(D). Pub. L. 100202 and Pub. L. 100-203,
§5011(h)(1)(F), generally amended subpar. (D) identi-
cally. Prior to amendment, subpar. (D) read as follows:
‘“‘a final environmental impact statement prepared pur-
suant to subsection (f) of this section and the National
Environmental Policy Act of 1969 (42 U.S.C. 4321 et
seq.), including an analysis of the consideration given
by the Secretary to not less than 3 candidate sites for
the first proposed respository [sic] or to all of the char-
acterized sites for the development of subsequent re-
positories, with respect to which site characterization
is completed under section 10133 of this title, together
with comments made concerning such environmental
impact statement by the Secretary of the Interior, the
Council on Environmental Quality, the Administrator,
and the Commission, except that any such environ-
mental impact statement concerning the first reposi-
tory to be developed under this chapter shall not be re-
quired to consider the need for a repository or the al-
ternatives to geologic disposal;”.

Subsec. (a)(1)(H). Pub. L. 100-202 and Pub. L. 100-203,
§5011(h)(1)(G), amended subpar. (H) identically, sub-
stituting ‘‘the State of Nevada’ for ‘‘the State in which
such site is located, or under section 10138(b)(3)(B) of
this title by the affected Indian tribe where such site is
located, as the case may be’’.

Subsec. (a)(2). Pub. L. 100-202 and Pub. L. 100-203,
§5011(h)(2), amended subsec. (a) identically, adding par.
(2) and striking out former par. (2) which required sub-
mission of recommendation of one site for repository
not later than Mar. 31, 1987, and recommendation of
second site not later than Mar. 31, 1990, and permitted
subsequent recommendations for other sites and exten-
sion of deadlines.

Subsec. (a)(3), (4). Pub. L. 100-202 and Pub. L. 100-203,
§5011(h)(2), (3), amended subsec. (a) identically, redesig-
nating par. (4) as (3), in subpar. (A), substituting ‘‘the
Yucca Mountain site” for ‘‘any site under this sub-
section” and ‘‘statement’ for ‘‘report’, and striking
out former par. (3) which read as follows: ‘“‘If approval
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of any such site recommendation does not take effect
as a result of a disapproval by the Governor or legisla-
ture of a State under section 10136 of this title or the
governing body of an affected Indian tribe under sec-
tion 10138 of this title, the President shall submit to
the Congress, not later than 1 year after the dis-
approval of such recommendation, a recommendation
of another site for the first or subsequent repository.”’

Subsec. (b). Pub. L. 100-202 and Pub. L. 100-203,
§5011(i), amended subsec. (b) identically, substituting
‘‘the Yucca Mountain site’’ for ‘‘a site for a repository”’
and ‘“State of Nevada’ for ‘“State in which such site is
located, or the governing body of the affected Indian
tribe where such site is located, as the case may be,”.

Subsec. (d). Pub. L. 100-202 and Pub. L. 100-203,
§5011(j), amended subsec. (d) identically, substituting
‘‘than the expiration’ for ‘‘than— (1) January 1, 1989,
for the first such application, and January 1, 1992 for
the second such application; or (2) the expiration” and
‘‘subsection (e)(2) of this section’ for ‘‘subsection (e)(2)
of this section; whichever occurs later”.

Subsec. (e)(1). Pub. L. 100-202 and Pub. L. 100-203,
§5011(k), amended par. (1) identically, substituting ‘‘op-
eration of the repository’ for ‘‘operation of the reposi-
tory involved”.

Subsec. (f). Pub. L. 100-202 and Pub. L. 100-203,
§5011(7), generally amended subsec. (f) identically, sub-
stituting provisions consisting of pars. (1) to (6) for
former provisions consisting of single unnumbered par.

VIABILITY ASSESSMENT OF YUCCA MOUNTAIN SITE

Pub. L. 104-206, title III, Sept. 30, 1996, 110 Stat. 2995,
provided in part: ‘“That no later than September 30,
1998, the Secretary shall provide to the President and
to the Congress a viability assessment of the Yucca
Mountain site. The viability assessment shall include:

‘(1) the preliminary design concept for the critical
elements for the repository and waste package;

‘“(2) a total system performance assessment, based
upon the design concept and the scientific data and
analysis available by September 30, 1998, describing
the probable behavior of the repository in the Yucca
Mountain geological setting relative to the overall
system performance standards;

“(3) a plan and cost estimate for the remaining
work required to complete a license application; and

‘“(4) an estimate of the costs to construct and oper-
ate the repository in accordance with the design con-
cept.”

SECTION REFERRED TO IN OTHER SECTIONS

This section is referred to in sections 10135, 10136,
10138, 10142, 10165 of this title.

§10135. Review of repository site selection

(a) “Resolution of repository siting approval” de-
fined

For purposes of this section, the term ‘‘resolu-
tion of repository siting approval’”’ means a joint
resolution of the Congress, the matter after the
resolving clause of which is as follows: ‘“That

there hereby is approved the site at .......... for a
repository, with respect to which a notice of dis-
approval was submitted by .......... on ........... .

The first blank space in such resolution shall be
filled with the name of the geographic location
of the proposed site of the repository to which
such resolution pertains; the second blank space
in such resolution shall be filled with the des-
ignation of the State Governor and legislature
or Indian tribe governing body submitting the
notice of disapproval to which such resolution
pertains; and the last blank space in such reso-
lution shall be filled with the date of such sub-
mission.
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(b) State or Indian tribe petitions

The designation of a site as suitable for appli-
cation for a construction authorization for a re-
pository shall be effective at the end of the 60-
day period beginning on the date that the Presi-
dent recommends such site to the Congress
under section 10134 of this title, unless the Gov-
ernor and legislature of the State in which such
site is located, or the governing body of an In-
dian tribe on whose reservation such site is lo-
cated, as the case may be, has submitted to the
Congress a notice of disapproval under section
10136 or 10138 of this title. If any such notice of
disapproval has been submitted, the designation
of such site shall not be effective except as pro-
vided under subsection (c) of this section.

(c) Congressional review of petitions

If any notice of disapproval of a repository
site designation has been submitted to the Con-
gress under section 10136 or 10138 of this title
after a recommendation for approval of such site
is made by the President under section 10134 of
this title, such site shall be disapproved unless,
during the first period of 90 calendar days of
continuous session of the Congress after the
date of the receipt by the Congress of such no-
tice of disapproval, the Congress passes a resolu-
tion of repository siting approval in accordance
with this subsection approving such site, and
such resolution thereafter becomes law.

(d) Procedures applicable to Senate

(1) The provisions of this subsection are en-
acted by the Congress—

(A) as an exercise of the rulemaking power
of the Senate, and as such they are deemed a
part of the rules of the Senate, but applicable
only with respect to the procedure to be fol-
lowed in the Senate in the case of resolutions
of repository siting approval, and such provi-
sions supersede other rules of the Senate only
to the extent that they are inconsistent with
such other rules; and

(B) with full recognition of the constitu-
tional right of the Senate to change the rules
(so far as relating to the procedure of the Sen-
ate) at any time, in the same manner and to
the same extent as in the case of any other
rule of the Senate.

(2)(A) Not later than the first day of session
following the day on which any notice of dis-
approval of a repository site selection is submit-
ted to the Congress under section 10136 or 10138
of this title, a resolution of repository siting ap-
proval shall be introduced (by request) in the
Senate by the chairman of the committee to
which such notice of disapproval is referred, or
by a Member or Members of the Senate des-
ignated by such chairman.

(B) Upon introduction, a resolution of reposi-
tory siting approval shall be referred to the ap-
propriate committee or committees of the Sen-
ate by the President of the Senate, and all such
resolutions with respect to the same repository
site shall be referred to the same committee or
committees. Upon the expiration of 60 calendar
days of continuous session after the introduc-
tion of the first resolution of repository siting
approval with respect to any site, each commit-
tee to which such resolution was referred shall
make its recommendations to the Senate.
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(3) If any committee to which is referred a res-
olution of siting approval introduced under
paragraph (2)(A), or, in the absence of such a
resolution, any other resolution of siting ap-
proval introduced with respect to the site in-
volved, has not reported such resolution at the
end of 60 days of continuous session of Congress
after introduction of such resolution, such com-
mittee shall be deemed to be discharged from
further consideration of such resolution, and
such resolution shall be placed on the appro-
priate calendar of the Senate.

(4)(A) When each committee to which a resolu-
tion of siting approval has been referred has re-
ported, or has been deemed to be discharged
from further consideration of, a resolution de-
scribed in paragraph (3), it shall at any time
thereafter be in order (even though a previous
motion to the same effect has been disagreed to)
for any Member of the Senate to move to pro-
ceed to the consideration of such resolution.
Such motion shall be highly privileged and shall
not be debatable. Such motion shall not be sub-
ject to amendment, to a motion to postpone, or
to a motion to proceed to the consideration of
other business. A motion to reconsider the vote
by which such motion is agreed to or disagreed
to shall not be in order. If a motion to proceed
to the consideration of such resolution is agreed
to, such resolution shall remain the unfinished
business of the Senate until disposed of.

(B) Debate on a resolution of siting approval,
and on all debatable motions and appeals in con-
nection with such resolution, shall be limited to
not more than 10 hours, which shall be divided
equally between Members favoring and Members
opposing such resolution. A motion further to
limit debate shall be in order and shall not be
debatable. Such motion shall not be subject to
amendment, to a motion to postpone, or to a
motion to proceed to the consideration of other
business, and a motion to recommit such resolu-
tion shall not be in order. A motion to recon-
sider the vote by which such resolution is agreed
to or disagreed to shall not be in order.

(C) Immediately following the conclusion of
the debate on a resolution of siting approval,
and a single quorum call at the conclusion of
such debate if requested in accordance with the
rules of the Senate, the vote on final approval of
such resolution shall occur.

(D) Appeals from the decisions of the Chair re-
lating to the application of the rules of the Sen-
ate to the procedure relating to a resolution of
siting approval shall be decided without debate.

(5) If the Senate receives from the House a res-
olution of repository siting approval with re-
spect to any site, then the following procedure
shall apply:

(A) The resolution of the House with respect
to such site shall not be referred to a commit-
tee.

(B) With respect to the resolution of the
Senate with respect to such site—

(i) the procedure with respect to that or
other resolutions of the Senate with respect
to such site shall be the same as if no resolu-
tion from the House with respect to such
site had been received; but

(ii) on any vote on final passage of a reso-
lution of the Senate with respect to such
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site, a resolution from the House with re-
spect to such site where the text is identical
shall be automatically substituted for the
resolution of the Senate.

(e) Procedures applicable to House of Represent-
atives

(1) The provisions of this section are enacted
by the Congress—

(A) as an exercise of the rulemaking power
of the House of Representatives, and as such
they are deemed a part of the rules of the
House, but applicable only with respect to the
procedure to be followed in the House in the
case of resolutions of repository siting ap-
proval, and such provisions supersede other
rules of the House only to the extent that they
are inconsistent with such other rules; and

(B) with full recognition of the constitu-
tional right of the House to change the rules
(so far as relating to the procedure of the
House) at any time, in the same manner and
to the same extent as in the case of any other
rule of the House.

(2) Resolutions of repository siting approval
shall upon introduction, be immediately re-
ferred by the Speaker of the House to the appro-
priate committee or committees of the House.
Any such resolution received from the Senate
shall be held at the Speaker’s table.

(3) Upon the expiration of 60 days of continu-
ous session after the introduction of the first
resolution of repository siting approval with re-
spect to any site, each committee to which such
resolution was referred shall be discharged from
further consideration of such resolution, and
such resolution shall be referred to the appro-
priate calendar, unless such resolution or an
identical resolution was previously reported by
each committee to which it was referred.

(4) It shall be in order for the Speaker to rec-
ognize a Member favoring a resolution to call up
a resolution of repository siting approval after
it has been on the appropriate calendar for 5 leg-
islative days. When any such resolution is called
up, the House shall proceed to its immediate
consideration and the Speaker shall recognize
the Member calling up such resolution and a
Member opposed to such resolution for 2 hours
of debate in the House, to be equally divided and
controlled by such Members. When such time
has expired, the previous question shall be con-
sidered as ordered on the resolution to adoption
without intervening motion. No amendment to
any such resolution shall be in order, nor shall
it be in order to move to reconsider the vote by
which such resolution is agreed to or disagreed

0.

(5) If the House receives from the Senate a res-
olution of repository siting approval with re-
spect to any site, then the following procedure
shall apply:

(A) The resolution of the Senate with re-
spect to such site shall not be referred to a
committee.

(B) With respect to the resolution of the
House with respect to such site—

(i) the procedure with respect to that or
other resolutions of the House with respect
to such site shall be the same as if no resolu-
tion from the Senate with respect to such
site had been received; but
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(ii) on any vote on final passage of a reso-
lution of the House with respect to such site,
a resolution from the Senate with respect to
such site where the text is identical shall be
automatically substituted for the resolution
of the House.

(f) Computation of days

For purposes of this section—

(1) continuity of session of Congress is bro-
ken only by an adjournment sine die; and

(2) the days on which either House is not in
session because of an adjournment of more
than 3 days to a day certain are excluded in
the computation of the 90-day period referred
to in subsection (c) of this section and the 60-
day period referred to in subsections (d) and
(e) of this section.

(g) Information provided to Congress

In considering any notice of disapproval sub-
mitted to the Congress under section 10136 or
10138 of this title, the Congress may obtain any
comments of the Commission with respect to
such notice of disapproval. The provision of such
comments by the Commission shall not be con-
strued as binding the Commission with respect
to any licensing or authorization action con-
cerning the repository involved.

(Pub. L. 97-425, title I, §115, Jan. 7, 1983, 96 Stat.
2217.)

SECTION REFERRED TO IN OTHER SECTIONS

This section is referred to in sections 10121, 10134,
10136, 10138, 10155, 10161, 10166, 10168, 10225 of this title.

§10136. Participation of States

(a) Notification of States and affected tribes

The Secretary shall identify the States with
one or more potentially acceptable sites for a re-
pository within 90 days after January 7, 1983.
Within 90 days of such identification, the Sec-
retary shall notify the Governor, the State leg-
islature, and the tribal council of any affected
Indian tribe in any State of the potentially ac-
ceptable sites within such State. For the pur-
poses of this subchapter, the term ‘‘potentially
acceptable site’” means any site at which, after
geologic studies and field mapping but before de-
tailed geologic data gathering, the Department
undertakes preliminary drilling and geophysical
testing for the definition of site location.

(b) State participation in repository siting deci-
sions

(1) Unless otherwise provided by State law, the
Governor or legislature of each State shall have
authority to submit a notice of disapproval to
the Congress under paragraph (2). In any case in
which State law provides for submission of any
such notice of disapproval by any other person
or entity, any reference in this part to the Gov-
ernor or legislature of such State shall be con-
sidered to refer instead to such other person or
entity.

(2) Upon the submission by the President to
the Congress of a recommendation of a site for
a repository, the Governor or legislature of the
State in which such site is located may dis-
approve the site designation and submit to the
Congress a notice of disapproval. Such Governor
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or legislature may submit such a notice of dis-
approval to the Congress not later than the 60
days after the date that the President rec-
ommends such site to the Congress under sec-
tion 10134 of this title. A notice of disapproval
shall be considered to be submitted to the Con-
gress on the date of the transmittal of such no-
tice of disapproval to the Speaker of the House
and the President pro tempore of the Senate.
Such notice of disapproval shall be accompanied
by a statement of reasons explaining why such
Governor or legislature disapproved the rec-
ommended repository site involved.

(3) The authority of the Governor or legisla-
ture of each State under this subsection shall
not be applicable with respect to any site lo-
cated on a reservation.

(c¢) Financial assistance

(1)(A) The Secretary shall make grants to the
State of Nevada and any affected unit of local
government for the purpose of participating in
activities required by this section and section
10137 of this title or authorized by written agree-
ment entered into pursuant to section 10137(c) of
this title. Any salary or travel expense that
would ordinarily be incurred by such State or
affected unit of local government, may not be
considered eligible for funding under this para-
graph.

(B) The Secretary shall make grants to the
State of Nevada and any affected unit of local
government for purposes of enabling such State
or affected unit of local government—

(i) to review activities taken under this part
with respect to the Yucca Mountain site for
purposes of determining any potential eco-
nomic, social, public health and safety, and
environmental impacts of a repository on such
State, or affected unit of local government
and its residents;

(ii) to develop a request for impact assist-
ance under paragraph (2);

(iii) to engage in any monitoring, testing, or
evaluation activities with respect to site char-
acterization programs with regard to such
site;

(iv) to provide information to Nevada resi-
dents regarding any activities of such State,
the Secretary, or the Commission with respect
to such site; and

(v) to request information from, and make
comments and recommendations to, the Sec-
retary regarding any activities taken under
this part with respect to such site.

(C) Any salary or travel expense that would
ordinarily be incurred by the State of Nevada or
any affected unit of local government may not
be considered eligible for funding under this
paragraph.

(2)(A)(i) The Secretary shall provide financial
and technical assistance to the State of Nevada,
and any affected unit of local government re-
questing such assistance.

(ii) Such assistance shall be designed to miti-
gate the impact on such State or affected unit of
local government of the development of such re-
pository and the characterization of such site.

(iii) Such assistance to such State or affected
unit of local government of such State shall
commence upon the initiation of site character-
ization activities.
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(B) The State of Nevada and any affected unit
of local government may request assistance
under this subsection by preparing and submit-
ting to the Secretary a report on the economic,
social, public health and safety, and environ-
mental impacts that are likely to result from
site characterization activities at the Yucca
Mountain site. Such report shall be submitted
to the Secretary after the Secretary has submit-
ted to the State a general plan for site charac-
terization activities under section 10133(b) of
this title.

(C) As soon as practicable after the Secretary
has submitted such site characterization plan,
the Secretary shall seek to enter into a binding
agreement with the State of Nevada setting
forth—

(i) the amount of assistance to be provided
under this subsection to such State or affected
unit of local government; and

(ii) the procedures to be followed in provid-
ing such assistance.

(3)(A) In addition to financial assistance pro-
vided under paragraphs (1) and (2), the Secretary
shall grant to the State of Nevada and any af-
fected unit of local government an amount each
fiscal year equal to the amount such State or af-
fected unit of local government, respectively,
would receive if authorized to tax site charac-
terization activities at such site, and the devel-
opment and operation of such repository, as
such State or affected unit of local government
taxes the non-Federal real property and indus-
trial activities occurring within such State or
affected unit of local government.

(B) Such grants shall continue until such time
as all such activities, development, and oper-
ation are terminated at such site.

(4)(A) The State of Nevada or any affected unit
of local government may not receive any grant
under paragraph (1) after the expiration of the 1-
year period following—

(i) the date on which the Secretary notifies
the Governor and legislature of the State of
Nevada of the termination of site character-
ization activities at the site in such State;

(ii) the date on which the Yucca Mountain
site is disapproved under section 10135 of this
title; or

(iii) the date on which the Commission dis-
approves an application for a construction au-
thorization for a repository at such site;

whichever occurs first.

(B) The State of Nevada or any affected unit of
local government may not receive any further
assistance under paragraph (2) with respect to a
site if repository construction activities or site
characterization activities at such site are ter-
minated by the Secretary or if such activities
are permanently enjoined by any court.

(C) At the end of the 2-year period beginning
on the effective date of any license to receive
and possess for a repository in a State, no Fed-
eral funds, shall be made available to such State
or affected unit of local government under para-
graph (1) or (2), except for—

(i) such funds as may be necessary to sup-
port activities related to any other repository
located in, or proposed to be located in, such
State, and for which a license to receive and
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possess has not been in effect for more than 1
year;

(ii) such funds as may be necessary to sup-
port State activities pursuant to agreements
or contracts for impact assistance entered
into, under paragraph (2), by such State with
the Secretary during such 2-year period; and

(iii) such funds as may be provided under an
agreement entered into under subchapter IV of
this chapter.

(5) Financial assistance authorized in this sub-
section shall be made out of amounts held in the
Waste Fund.

(6) No State, other than the State of Nevada,
may receive financial assistance under this sub-
section after December 22, 1987.

(d) Additional notification and consultation

Whenever the Secretary is required under any
provision of this chapter to notify or consult
with the governing body of an affected Indian
tribe where a site is located, the Secretary shall
also notify or consult with, as the case may be,
the Governor of the State in which such reserva-
tion is located.

(Pub. L. 97-425, title I, §116, Jan. 7, 1983, 96 Stat.
2220; Pub. L. 100-202, §101(d) [title III, §300], Dec.
22, 1987, 101 Stat. 1329-104, 1329-121; Pub. L.
100-203, title V, §5032(a), Dec. 22, 1987, 101 Stat.
1330-241.)

AMENDMENTS

1987—Subsec. (¢). Pub. L. 100202 and Pub. L. 100-203
generally amended subsec. (¢) identically, substituting
provisions consisting of pars. (1) to (6) for former provi-
sions consisting of pars. (1) to (5).

SECTION REFERRED TO IN OTHER SECTIONS

This section is referred to in sections 10121, 10134,
10135, 10137, 10138, 10161, 10166, 10169, 10173a, 10222, 10243
of this title.

§10137. Consultation with States and affected In-
dian tribes

(a) Provision of information

(1) The Secretary, the Commission, and other
agencies involved in the construction, oper-
ation, or regulation of any aspect of a repository
in a State shall provide to the Governor and leg-
islature of such State, and to the governing
body of any affected Indian tribe, timely and
complete information regarding determinations
or plans made with respect to the site character-
ization siting, development, design, licensing,
construction, operation, regulation, or decom-
missioning of such repository.

(2) Upon written request for such information
by the Governor or legislature of such State, or
by the governing body of any affected Indian
tribe, as the case may be, the Secretary shall
provide a written response to such request with-
in 30 days of the receipt of such request. Such
response shall provide the information requested
or, in the alternative, the reasons why the infor-
mation cannot be so provided. If the Secretary
fails to so respond within such 30 days, the Gov-
ernor or legislature of such State, or the govern-
ing body of any affected Indian tribe, as the case
may be, may transmit a formal written objec-
tion to such failure to respond to the President.
If the President or Secretary fails to respond to
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such written request within 30 days of the re-
ceipt by the President of such formal written
objection, the Secretary shall immediately sus-
pend all activities in such State authorized by
this part, and shall not renew such activities
until the Governor or legislature of such State,
or the governing body of any affected Indian
tribe, as the case may be, has received the writ-
ten response to such written request required by
this subsection.

(b) Consultation and cooperation

In performing any study of an area within a
State for the purpose of determining the suit-
ability of such area for a repository pursuant to
section 10132(c) of this title, and in subsequently
developing and loading! any repository within
such State, the Secretary shall consult and co-
operate with the Governor and legislature of
such State and the governing body of any af-
fected Indian tribe in an effort to resolve the
concerns of such State and any affected Indian
tribe regarding the public health and safety, en-
vironmental, and economic impacts of any such
repository. In carrying out his duties under this
part, the Secretary shall take such concerns
into account to the maximum extent feasible
and as specified in written agreements entered
into under subsection (c) of this section.

(c) Written agreement

Not later than 60 days after (1) the approval of
a site for site characterization for such a reposi-
tory under section 10132(c) of this title, or (2) the
written request of the State or Indian tribe in
any affected State notified under section
10136(a) of this title to the Secretary, which-
ever,?2 first occurs, the Secretary shall seek to
enter into a binding written agreement, and
shall begin negotiations, with such State and,
where appropriate, to enter into a separate bind-
ing agreement with the governing body of any
affected Indian tribe, setting forth (but not lim-
ited to) the procedures under which the require-
ments of subsections (a) and (b) of this section,
and the provisions of such written agreement,
shall be carried out. Any such written agree-
ment shall not affect the authority of the Com-
mission under existing law. Each such written
agreement shall, to the maximum extent fea-
sible, be completed not later than 6 months
after such notification. Such written agreement
shall specify procedures—

(1) by which such State or governing body of
an affected Indian tribe, as the case may be,
may study, determine, comment on, and make
recommendations with regard to the possible
public health and safety, environmental, so-
cial, and economic impacts of any such reposi-
tory;

(2) by which the Secretary shall consider and
respond to comments and recommendations
made by such State or governing body of an
affected Indian tribe, including the period in
which the Secretary shall so respond;

(3) by which the Secretary and such State or
governing body of an affected Indian tribe may
review or modify the agreement periodically;

(4) by which such State or governing body of
an affected Indian tribe is to submit an impact

180 in original. Probably should be ‘‘locating”’.

280 in original. The comma probably should not appear.
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report and request for impact assistance under
section 10136(c) of this title or section 10138(b)
of this title, as the case may be;

(5) by which the Secretary shall assist such
State, and the units of general local govern-
ment in the vicinity of the repository site, in
resolving the offsite concerns of such State
and units of general local government, includ-
ing, but not limited to, questions of State li-
ability arising from accidents, necessary road
upgrading and access to the site, ongoing
emergency preparedness and emergency re-
sponse, monitoring of transportation of high-
level radioactive waste and spent nuclear fuel
through such State, conduct of baseline health
studies of inhabitants in neighboring commu-
nities near the repository site and reasonable
periodic monitoring thereafter, and monitor-
ing of the repository site upon any decommis-
sioning and decontamination;

(6) by which the Secretary shall consult and
cooperate with such State on a regular, on-
going basis and provide for an orderly process
and timely schedule for State review and eval-
uation, including identification in the agree-
ment of key events, milestones, and decision
points in the activities of the Secretary at the
potential repository site;

(7) by which the Secretary shall notify such
State prior to the transportation of any high-
level radioactive waste and spent nuclear fuel
into such State for disposal at the repository
site;

(8) by which such State may conduct reason-
able independent monitoring and testing of ac-
tivities on the repository site, except that
such monitoring and testing shall not unrea-
sonably interfere with or delay onsite activi-
ties;

(9) for sharing, in accordance with applicable
law, of all technical and licensing information,
the utilization of available expertise, the fa-
cilitating of permit procedures, joint project
review, and the formulation of joint surveil-
lance and monitoring arrangements to carry
out applicable Federal and State laws;

(10) for public notification of the procedures
specified under the preceding paragraphs; and

(11) for resolving objections of a State and
affected Indian tribes at any stage of the plan-
ning, siting, development, construction, oper-
ation, or closure of such a facility within such
State through mnegotiation, arbitration, or
other appropriate mechanisms.

(d) On-site representative

The Secretary shall offer to any State, Indian
tribe or unit of local government within whose
jurisdiction a site for a repository or monitored
retrievable storage facility is located under this
subchapter an opportunity to designate a rep-
resentative to conduct on-site oversight activi-
ties at such site. Reasonable expenses of such
representatives shall be paid out of the Waste
Fund.

(Pub. L. 97-425, title I, §117, Jan. 7, 1983, 96 Stat.
2222; Pub. L. 100-202, §101(d) [title III, §300], Dec.
22, 1987, 101 Stat. 1329-104, 1329-121; Pub. L.
100-203, title V, §5011(m), Dec. 22, 1987, 101 Stat.
1330-231; Pub. L. 104-66, title I, §1051(i), Dec. 21,
1995, 109 Stat. 716.)

AMENDMENTS

1995—Subsec. (¢). Pub. L. 104-66 struck out after third
sentence ‘‘If such written agreement is not completed
within such period, the Secretary shall report to the
Congress in writing within 30 days on the status of ne-
gotiations to develop such agreement and the reasons
why such agreement has not been completed. Prior to
submission of such report to the Congress, the Sec-
retary shall transmit such report to the Governor of
such State or the governing body of such affected In-
dian tribe, as the case may be, for their review and
comments. Such comments shall be included in such
report prior to submission to the Congress.”

1987—Subsec. (d). Pub. L. 100202 and Pub. L. 100-203
amended section identically, adding subsec. (d).

SECTION REFERRED TO IN OTHER SECTIONS

This section is referred to in sections 10121, 10136,
10138, 10161, 10243 of this title.

§10138. Participation of Indian tribes

(a) Participation of Indian tribes in repository
siting decisions

Upon the submission by the President to the
Congress of a recommendation of a site for a re-
pository located on the reservation of an af-
fected Indian tribe, the governing body of such
Indian tribe may disapprove the site designation
and submit to the Congress a notice of dis-
approval. The governing body of such Indian
tribe may submit such a notice of disapproval to
the Congress not later than the 60 days after the
date that the President recommends such site to
the Congress under section 10134 of this title. A
notice of disapproval shall be considered to be
submitted to the Congress on the date of the
transmittal of such notice of disapproval to the
Speaker of the House and the President pro tem-
pore of the Senate. Such notice of disapproval
shall be accompanied by a statement of reasons
explaining why the governing body of such In-
dian tribe disapproved the recommended reposi-
tory site involved.

(b) Financial assistance

(1) The Secretary shall make grants to each
affected tribe notified under section 10136(a) of
this title for the purpose of participating in ac-
tivities required by section 10137 of this title or
authorized by written agreement entered into
pursuant to section 10137(c) of this title. Any
salary or travel expense that would ordinarily
be incurred by such tribe, may not be considered
eligible for funding under this paragraph.

(2)(A) The Secretary shall make grants to each
affected Indian tribe where a candidate site for
a repository is approved under section 10132(c) of
this title. Such grants may be made to each
such Indian tribe only for purposes of enabling
such Indian tribe—

(i) to review activities taken under this part
with respect to such site for purposes of deter-
mining any potential economic, social, public
health and safety, and environmental impacts
of such repository on the reservation and its
residents;

(ii) to develop a request for impact assist-
ance under paragraph (2);

(iii) to engage in any monitoring, testing, or
evaluation activities with respect to site char-
acterization programs with regard to such
site;
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(iv) to provide information to the residents
of its reservation regarding any activities of
such Indian tribe, the Secretary, or the Com-
mission with respect to such site; and

(v) to request information from, and make
comments and recommendations to, the Sec-
retary regarding any activities taken under
this part with respect to such site.

(B) The amount of funds provided to any af-
fected Indian tribe under this paragraph in any
fiscal year may not exceed 100 percent of the
costs incurred by such Indian tribe with respect
to the activities described in clauses (i) through
(v) of subparagraph (A). Any salary or travel ex-
pense that would ordinarily be incurred by such
Indian tribe may not be considered eligible for
funding under this paragraph.

(3)(A) The Secretary shall provide financial
and technical assistance to any affected Indian
tribe requesting such assistance and where there
is a site with respect to which the Commission
has authorized construction of a repository.
Such assistance shall be designed to mitigate
the impact on such Indian tribe of the develop-
ment of such repository. Such assistance to such
Indian tribe shall commence within 6 months
following the granting by the Commission of a
construction authorization for such repository
and following the initiation of construction ac-
tivities at such site.

(B) Any affected Indian tribe desiring assist-
ance under this paragraph shall prepare and sub-
mit to the Secretary a report on any economic,
social, public health and safety, and environ-
mental impacts that are likely as a result of the
development of a repository at a site on the res-
ervation of such Indian tribe. Such report shall
be submitted to the Secretary following the
completion of site characterization activities at
such site and before the recommendation of such
site to the President by the Secretary for appli-
cation for a construction authorization for a re-
pository. As soon as practicable following the
granting of a construction authorization for
such repository, the Secretary shall seek to
enter into a binding agreement with the Indian
tribe involved setting forth the amount of as-
sistance to be provided to such Indian tribe
under this paragraph and the procedures to be
followed in providing such assistance.

(4) The Secretary shall grant to each affected
Indian tribe where a site for a repository is ap-
proved under section 10132(c) of this title an
amount each fiscal year equal to the amount
such Indian tribe would receive were it author-
ized to tax site characterization activities at
such site, and the development and operation of
such repository, as such Indian tribe taxes the
other commercial activities occurring on such
reservation. Such grants shall continue until
such time as all such activities, development,
and operation are terminated at such site.

(5)1 An affected Indian tribe may not receive
any grant under paragraph (1) after the expira-
tion of the 1-year period following—

(i) the date on which the Secretary notifies
such Indian tribe of the termination of site
characterization activities at the candidate

180 in original. Probably should be designated “‘(5)(A)”.
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site involved on the reservation of such Indian
tribe;

(ii) the date on which such site is dis-
approved under section 10135 of this title;

(iii) the date on which the Commission dis-
approves an application for a construction au-
thorization for a repository at such site;?2

(iv) December 22, 1987;

whichever occurs first, unless there is another
candidate site on the reservation of such Indian
tribe that is approved under section 10132(c) of
this title and with respect to which the actions
described in clauses (i), (ii), and (iii) have not
been taken.

(B) An affected Indian tribe may not receive
any further assistance under paragraph (2) wi